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PER P. K. BANSAL, V.P.

All these cross appeals have been filed against the order of the

CIT(A) dated 30/12/2015.

except assessment year 2012-13, in its appeals, has taken the following

commen grounds of appeal:

The assessee in all the assessrient years




grounds of appeatl.
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"1.  The notice issued under Section 153A of LT, Act
1961 is Hlegal, invalid and bad in law and consequent
assessment framed thereupon is iable to be cancelled.

2. The Learned CIT(A) ought fo have directed to accept
the income as shown in return filed pursuance fo nolice
u/s. 1534 of I.T. Act 1961 and defeted the entire addition
as made by the A.C. in the assessment framed,

2. The Learned CIT{A) erred in not accepling the prayer
of assessee lo adopt net receipt for determining the
astimated income at the hands of assessee after excluding
the recoveries made by the Govemment Departments on
account of material supphied, sales tax and service tax efc.

4. The addition confirmed by learned CIT(A) by
adopting 16% of receipts is unjustified, unwarranted and
excessive.

5. The learned (TT{A) errad in upholding the part
addition made by A.Q. by adopting 16% of receipls.

6.  The assessee denies liability to pay inferest undé‘ .'
section 2344, 2348 and 234C of 1.7, Act 1951, Without

prejudice, levy of interest under section 23494, 2348 and -,
234C of I 7. Act 18961 is unjustified, unwarranted and”
excessive. ”

The Revenue in its appeal for AY. 07-08 has taken the following
Similar grounds are taken in A.Y.08-09 to 12-13

except change in figures:

"I,  Whether on the facts and circumnstances of the case
and in law the Ld. CIT{A) was right in thwarting the very
purpose of search and seizure provisions of the Act by
ignoring seized incriminating documents and thereby
directing the AC to tax the income on presumed percentage
based or Surmises.

Z. Whether on the facts and circumstances of the case
and in law the Ld. CIT{A) was right in not affording the
opportunity to the AQ of being heard during appeliate
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proceedings despite AQ has specifically asked of being
frard vide his letter dated 19.02.2015 and thereby passing
arcey i undue haste ignoring provisions of the Act,

3. Whathier on the facts and in the circumstances of the
case and in faw, the {d CIT(A) was right in defefing the
addition of Rs. 40,.98,887/- made on account of Hogus sub-
contract paymentsy?

4, Whether on the facts and in the circumstances of the
case and in law, the Ld. CITFA} was justified in deleting the
addition of Rs. 40.98,887/- made on account of bogus sub-
contract payments without appreciating the fact revealed
from the seized materials and statements recorded that the
sub-contractors are only name lenders and have not
executed any sub-contract?

5. Whether on the facts and circumstances of the case
and in law the td. CIT{A) was right in holding that the
incriminating diaries seized from residence of the main
person of the group cannot be said to be belonging o
particular concem ignoring the documentary evidence and
the admission of Shri Mitesh Bhangdiva himself that the
entries in the diaries pertain to the details of cash flow of
assessee group’s business activity and the entries in the
diaties were not completely recorded in the books of
account,

6. Whether on the facts and in the dircumstances of the
case and in faw, the Ld. CIT{A) was right in deleting the
addition of Rs. 94,82,027/- being unaccounted income?

7. Whether on the facts and in the circumstances of the
case and in faw, the Ld, CIT(A) was justified in deleting the
addition of Rs. 9482027/ being unaccounted income
without appreciating the evidences found and sefzed during
the search and seizitre action?

8. Whether on the facts and in the circumstances of the
case and in faw, the Ld. CIT{A) was justified in directing AC
to adopt total income of the assessee at the rate of 16%
gross receipt by ignoring the findings given by the AC
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regarding bogus sub-contractors, unaccounted income and
gratification paymenis?

a On the fact and circumstance of the case and i law
the Ld. CIT(A) erred in accepting assessee’s coptention that
various sub contractors used to keep deposit of mongy
withdrawn by them from bank with the assessee group for
safe custody which was recorded on the credit side of the
incriminating diaries without appreciating that if the
contention of the assesseg /s true then the credit entries
shall be in the name Of the sub-contractors but the fact is
otherwise as only names of the banks were found written
there.

10.  On the fact and circumstance of the case and in faw
the L d. CIT{A) erred in accepting assassee’s contention that
the sub contractors kept their money for safe custody with
the assessee group and amounts in small quantities were
fater withdrawn by them for meeting the expenses at sites
by ignoring the fact that none of the names of the sub
contractors appeared on debit side of the incriminating
diaries. '

11,  On the fact and circumstance of the case and in law
the id CIT(A} erred in not calculating exact unexplained
expenditure and unaccounted investment mentioned in
seized incriminating diaries as well as inflated daim of
expenditure in various profects and directing the AO to
assume certain percentage.

12 On the fact and circumsitance of the case and in law
the Ld. CIT{A) erred in holding that having been accepted
receipts from the assessee for assessing the income in the
hands of sub contractors the payments made by assessege
group to such sub contractors canniot be treated as non
genuing, ignoring the fact that sub contract payments were
assessed in the fands of the assessee group as Dogus sub
contract payments and in the hands of the sub conlractors
protective assessments were made by treating the entire
receipts as income as no contract was executed,

13 On the fact and dircurnstance of the case and in law
the Ld CIT{A} erred in observing that unaccounted

1.T.A.No.78 to 82/Nag/2016 - CaEs




payments or unallowable expenses like gratification paid to
various politicians and government employers have no
corroborative evidence on record to hold that assessee has
made payments of any Hlegal gratitication. The onus in on
the assessee to prove that the payments were genuine and
incurred fegally.  As the cash payments were not recorded
in the reguiar books of account and as the assessee failed
to substantiate those payments, the CIT(A) ought fo have
upheld that the entire amount of Rs. 171.10 crores is
unaccounted expenditure,

14,  On the fact and circumstance of the case and in law
the Ld. CIT{A) erred in relving on the dedision of Hon'ble
ITAT in Bhangdiva group of c¢ases as at that time the
information contained in incriminating diaries was not
available either to the AC or to the appellate authorities
whife restricting it to 12%. The CIT{A) ought not have
refied on the dedision of Honble ITAT when seized
documents prove clear concealed income and unexplained
expenditure.

15 On the fact and circumstance of the case and in faw
the Ld. CIT{A} ought to have apprediated the fact that in
the case of assessee’s group it is not feasible to estimate
the net profit at a particular ratio as out of gross receipts of
579 crores the assessee group made unaccounted
payments fo the tune of Rs. 171 crores and hence spent
only Rs. 408 crores ftowards execution of contract work.
Whatever profit was derived on execution of the contract
work by the assessee group, to that profit unexplained /
unrecorded expenses of Rs. 171 crores were required to be
added to arrive at the correct taxable income of the
F55E55€E.

16.  On the fact and circumstance of the case and in law
the Ld. CIT{A) faifed to appreciate that the taxable income
need not be equal fo the actual net profit derived by the
assessee as it may include addition towards various other
provisions like section 40A(3), 40(a)(ia} 68, 65, 69C el
and in the case of the assessee group addition u/s 690 1s
applicable.”
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3.

ground, which reads as under:

In assessment year 2012-13, the Revenue has taken one more

“Wihether on the facts and in the circumstances of the case and
in law the CIT(A) was justified in deleting the addition of
Rs.20,71,297/- being unexplained investment in jewellery
without appreciating the fact that the assessee could not
substantiate the source of investment ?

4, At the outset, the assessee did not press ground Nos. 1 & 2 during
the course of hearing therefore, these grounds are dismissed as not

pressed.

5. In respect of ground Nos. 3 to 5 taken by the assessee in its appeal
and ground No. 1 to 14 taken by the Revenue in its appeal for assessment
year 2007-08, 2008-09 and 2010-11 and ground No. 1 to 5 and 7 to 15 in
assessment year 2012-13, both the parties agreed that the issue involved
in assessee’s appeal as well as in Revenue’s appeal in all these grmh'nds' 8,
common and identical to the grounds raised by the Revenue as wal a F
the assessee for the assessment year 2007-08 to 2011-12 in th'e CaSE"TJf 4
Mitesh Gotulatji Bhangadiya and whatever view this Tribunal may take in -
the case of Mitesh Gotulalii Bhangadiva in L.T.A.Ncs. 56 to 61/Nag/2016

and 261 to 265/Nag/2016, the same view may be taken in all these

appeals,

6. We have heard the rival submissions, carefully considered the same
atong with the orders of the tax authorities below as well as the order of
this Tribunal dated 29/06/2017 in 1.T.A.Nos. 56 to 61/Nag/2016 and 261
to 265/Nag/2016 in the case of Mitesh Gotulalji Bhangadiya. We noted
that the similar issue has arisen in that case. The aforesaid grounds of
appeal taken by the assessee as well as by the Revenue in that appeal are
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similar and identical to the grounds of appeal taken in the case of Mitesh

Gotulalji Bhangadiya. In that case the tribunal under para 12 h
under:

as held as

"2 We have heard the rval submissions, carelully

considered the same along with the orders of the

fax

authorities belfow. We noted that the facts and the issug
involved in all the years under appeal in the case of the
assessee are similar and identical. The CIT(A) has passed a
consolidated order. The undisputed facts i the case of the
assessee and the group concern are that @ search and sefzure
action /s 132 of the Act was carried out in the Bhangdiva
Group of cases on 19/07/2011. sSimuftaneously, the business
and residential premises of the assessee Were also searched.
During the course of search conducted, incriminating papers
and documents were found and seized. SHii Mitesth Gotumal
Bhangdiya is the key person of the group. Shri Mitesh
Bhangdiya has two sofns namely Shri Kirttkumar M. Bhanagdiya

and Shri Srikant M. Bhangdiya and ong daughter Neha.

oy _
~.res  DUSInEss of the Bhangdiva group is being fooked after by
N8 aitesh Bhangdiye and his two sons. The other key persons

¥} associated with the group are Shri Sanjay Rameshcha

a
o
4 Heda, husband of Mitesh Bhangdiya's sister, Smt. Pradnys,
resident of Amravati and Smt. Manisha O. Maniyar, widowed

The
Shri

ndra

sister of Shri Mitesh Bhangdiya who fives with Bhangdiya

family.

121 Tha main business concerns of the group (including
those discovered as a resuft of the search action) are as

folfows —

1. M/s M.G. Bhangdiya (AERPB2503E), (Prop. MGB);
ronverted into a company M/s MK.S. Constro-verture

Pyt (AAHCMO383T) Ltd. from 01 04,2011,

2. M/s Mahendra Construction, Frop. Shri Sanjay Heda

(MC) (AADPH7109J)
3 M/s Mahendra Construction 85 MG Bhangdiya
(AANFM56588)

(V)

4. M/s Kirtikumar M. Bhangdiya (Prop. KMB); converted

into @ company M/s MK.S. Acme Buildcon PVL
(AAHCMO382K) from 01.04.2011. (AGYPB1659G)

Ltd,
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M/s KM Bhangdiya & Mahendra Construction (V)
(AAKFK1820C)

M/s Shrikant M. Bhangdiva (Prop. SME}(ATCFPB1337J)
Mitcon Infraproject Pvt. Ltd, (MIPL) (AAGCM1868H)
Lokshahi Publications Pvt. Ltd. (LPPLY(AABCL6673L)
MITZ Infraproject Pvt. Lid. (AAGCM30474)

Sakshi Gruh Nirman Pvt. Ltd. (SGNPL)AACCS7874G)
Balaii  Stone  Crusher &  Infraventure PV
Lt (AADCB5273C)

N

b B

12.2 The group has also ‘entered into joint ventures With
various other civif contractors of the dfy to secure sorme civil
contracts., A few of them are fisted below:

1 Mis MG Bhangdiva & Hitbhav Engg (V)
(AAOFM4745L }

Mis MG Bhangdiva & S 5 Patil & Co
(T HABIFS3645L)

M/s Darshan Construction (V) (AAHFDO6SIN)

Mss M R Dhoble 8s K M Bhangdiva (JVXAAPFMO62.25)

A N

12.3 The pature of the business of the Bhangdiva group
primarily is executing civil contracts. The group works mainly
for Government departments fike Mss Vidarbha Irrigation
Development Corporation and fias been engaged in execuling
varfous contracts pertaining to the irrigation projects in the
state of Maharashtra. During the cowse of  search
operations incriminating documents were found and seized
from the residential premises of Shri Mitesh Bhangdiva. Item
no. 1 to 65 of Annexure-8 seized from his residence are the
diarfes containing ledgers, daily cash books and bank books
maintained by the Bhangdiva group. 36 Cash books contained
entries for the period from 26/07/2006 to 15/07/2011 and 27
diaries refate to the financial yvear 2006-07 (o 2010-11
whereas the remaining two diaries were maintained for house
hold and miscellaneous expenses. A statement of Shri Mitesh
Bhangdiya was recorded on oath on 20.07.2011. In his swom
statement recorded during the course of search action, Shii
Mitesht Bhangdiya was confronted with the entries borne out
from the seized diaries marked as B-1 to B-65 and to expiain
the contents of these diaries, Shri Mitesh Bhangdiva in his
statement recorded has submitted that the entries in the
digries and the ledger periain to the business recelpts and
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business expenditure. The Assessing Officer in the assessment
order has recorded a finding that as per the item no. 1 to 65
of annexure-B, it is apparent that the amounts withdrawrl
from the bank accounts of the subcontractors were credited to
the daily cash balance of Bhangdiva group which was
confirmed by Shri Mitesh G. Bhangdiya in his statement dated
14/09/2011.  The Assessing Officer has reproduced the
statament of Shri Mitesh Bhangalya recorded on 14/09/2011
in para 6 of the assessment order. The Assessing Officer in
the assessment order has also recorded a finding that the
seized documents being B-1 to B-65 contain enfries of all
expenses incurred By the Bhangdiva group in cash from F, Y.
2006-07 onwards and expenses incurred through the bank
accounts from FY. 2009-10 onwards. Thus, the Assessing
Officer found that the actual expenses incurred do not matct
with those shown to have been incurred In the books. The
Assessing Officer thus concluded that the books of account of
Shri M.G. Bhangdiva maintained for income-tax purpose do
nof reflect the true business affairs and are not at all reliable.
The Assessing Officer analyzed the entries in the diarfes and
took the view that on receipt side various receipts including
the withdrawal from the bank of the assessee group concerns
were recorded and on payment side entries of expenses ke
interest payment, repayment of foan, deposit into bank
account, household expenses, personal expenses, payment o
various persons in cash and investment in properties are
found recorded. It was also noted by the Assessing Officer
that some of the entries made in the seized diaries were found
reflected in the books of account main tained by the Bhangdiya
Group. Statement of Mitesh Bhangdiya was recorded on
20/07/2011, During the course of search, Mitesh Bhangdiya
was confronted with the entries borne out from the seized
diaries marked B-1 to B-65. In reply to question No. 30 of his
statement, Mitesh Bhangdiya submitted that the entries in the
diaries and ledgers pertain to the business receipts and
business expenditure but at present it is very difficult for him
to state whether the entries recorded in the seized diaries and
accountad in the regular books of accourtt and same can be
explained only after verification of the entries of the diaries
with rhe regular books of account maintained by the
Bhangdiva Group. Shri Mitesh Bhangdiva, reply to question
No. 38, we noted voluntarily offered additional unaccounted
income of Rs.26 crores for the block period including the

-
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current fnancial year over and above the reguiar income
declared in the return filed for the assessment year falling
The income so declared are

within the block period.
summarized as under:

Particular

Y
1507

aY 10704

AY 2005-09

BHAED1 1A GROLIE

AY 2009-10

Ay 2010-11

AY 20E1-12

AY Z012-13

Gramd Total
(Re.)

M5 M.G. Bhanadiva

Contract [ncome as
per qriginak retuen

23,800,540

| 28.96,151

18,61,863

56,340,712

543,18,322

714,82 7

1383.90, 275

pddional Income
dedared darlng
Sarsgy

23,497,361

13,594,000

Addsticnal Incorme
s--7- 7 Qffared During

27.04,313

1,50.3%

65,46,018

5,09, a0

27.14,95¢

676,561,678

255,172,293

$64,27,783

45,997,501

48, 00,900

| 45,660,173

£5,00,000

D 1120,00,000

270, 00,000

231464, 076

Canlreck Erome as
per onginal refum

192,75,373

131,75,373

Additignal Incarme
delared during
Survey

Addetipoal Income
Qffered Curlng
oRarEh

Contract Income
Declared

164,774,627

164,714,627

247, 5000

347, 50,00

M. Maheredra
Cangimictfon

Congect Inpome as
p=r griginal retuam

16,77.650

125,10,051

36,4892

2hE0BEE

Arfrfiticonal Income
dedared during
Survey

40,41,8%%

43,179,078

addisonal Income
Offered During
Search

26,800,440

KT T

714,112

18,368,964

11,13.724

8,26,110

7338074

20,37

7,58,4E6

366,20,174

107,86, 303

12B.61,926

Cantract Inoome
Declared

104,00, 000

212,080,000

52,00, 000

10,000,000

202,00,000

101, 73,645

26.41,517

347,832,518

175, 00,000

rl

33,00,000

822,00, 000

M3, Mabendra
Const, B M G

angdl

Contracl Income as
per oelaginal return

57 47,750

FLH592,743

T15 0,167 |

Aoi,#5,320

74,77,336

151?,&?,3u1J




Additicnl lncome
declared during
Survay

157,19,%4

192,593,11%

492,69,053
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Additional incoma
Ofzrad Duxing
Seard‘i_

257.16,8/0

199,24 A0

172,22,6R4

Contract Incarme
Dedared

314,67, 720

S0+, A0 B55

145540.000

549,00, 000

217,063,000

£19,64,164

2000, 58,578

#is. K. . Bhangdiva

Congract Income s
per criginal return

10,18, 705

32,860,795

2720400

" 21,038,206

£1,65,670

34,499,234

186,040,111

Additlonal [noome
dactarad durirg
Survey

14,12,3%

25,212,355

19,0%, 360

750,653

B5,94,712

Addiional lncome
Offered During
Search

8,30, B30

10,70,239

2841081

BB.3333

33,00, 702

133,368,226

Cantract income
[reclzred

24,31,04%

67,000,000

57,00, Q00

57,CH) H0r

i 120,04, NCAY

66,00, 530

391,31,049

MES ACImE Build B
L

Contract ilcome 3s
per arginal refum

34, 70,653

34,70,653

" adcktional Income
detared durng
Surinzy

Addipgnal Income

i "3, Offered Daring
i

h

16,2947

16,29, 247

--kf* ot Ineorme
: hred

51,000,004

51,090,000

MyS.M G Bhanadiya
a0yl Hitbhay Enag J¥

Contract, Income a5
per critinal refum

26,584,727

220,157

4,603,597

4,668,994

38,37,905

Additonal Inoarme
declared dunng
Survey

503,583

30,244

593,927

Additional Tremme
ffered Dulng
Cearch

&,4%,469

131,004

380479

Cankract fncame
Declaced

32,48, 310

5.00,000

4,623,997

,00,000

43,512,307

Mis M G Bhanogdiya
arg 55 PATIL I




Conact Income a5
per anginal retum:

465,923

4, 77544
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9,43,467

Addibonal Income
deciared during
Survey

6,01,929

33,5480

14,40,515

Addttianal ncome
Offerad Duklrg
Search

A0, 000

40,000

Coatract Income
Declaref

10,67,852

13,16,130

40,000

24,233,982

M!S K M Bhangdrg
W

Contract Treome as
per ariginal returm

5,14,551

9,34.461

14,47,011

Additonal Incomes
dedtared during
Surney

Additlenal Income
Oifered During

585449

1167539

17,52,988

11,000,000

21,00,000

32,00,000

Cantrack Tneome as
per atginal return

6, 35,000

43,958,429

53,20,051

137,57 400

AcdibRinal Incrme
dectared durng
Survey

Additipnal Income
Oftarad During
Search

52,65 0

111,011,571

219,944

182,82 520

Cantract Income
Creclanad

133,000,004

155,600,000

£2,40,000

340,50,000

Addiflgnal Inoome
oferee in cisas of
Indestdual

Mitesh Bhangdlya

4,759,442

M,79, 442

Kirtikurnar Bhangdlya

J6,00,000

341,00, 0cx)

Shrikant Shangdiya

35,00,000

3500000

Keshar Singh Retele

10,42,553

13.03,097

80,53,260

1033810

Lonsalicated Por &)
Eniltes

Contract Incoma as
per ariginad return

64,96,501

345,05 656

414,586,202

815,314,618

1107,1%,534

956,085,475

178,324,565

39943,49, 752
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Additional lncpme |
dedared during

Sivee 75,51,601 751,55,933 | 61.z8.068 513,1.1,5.912- : : : F104,43,592

Addignal Ercomse
{¥fered Durlng

oiéh 26,30, 948 51,73,583 29.07,203 323.92,392 | 102748962 B85, 19,529 716,645,435 | 235681648

fontract frome

|
Desclared 174,283,950 B52,35,572 05,2147 1652 40000 | 2129,63,957 1643,00,300 454,90,00 7451, 79,992

Adanitonal Intarne
in cazes of Individual - = 10,432,553 12,003,087 | BO,9% 260 - 139, 79,142 243,168,352

124 From the statement of Shri Mitesh Bhangdiya, it is
apparent that the diary found and seized belongs to the
assessee group and the assessee group did not disown these
diaries even though in the subsequent statement recorded on
27/07/2013 Shii Miteshi Bhangdiya stated that these diaries
were primarily maintained by his father Gotumal Bhangdiya.
The Assessing Officer, we noted, has also observed that these
seized diaries alsc contain the pavment made in cash for
probable extraneous gratification to various persons including
politicians, government officers/officials which are recorded
along with their names, dates of payment and amount paid,
We noted that the Assessing Officer has not examined these
persons for bringing the corroborative evidence on record ift
support of his finding that the cash has been paid by the
assessee group for probable extraneous gratification.  We
noted that the Assessing Officer made an exercise to match
the entries of the tax payment and receipt with the entries in
the regufar books of account of Bhangdiva Group. The
Assessing Officer came to the conclusion that the recelpts are
predominantly withdrawals from the bank account by way of
creating bogus sub-contract expenditure.  The Assessing
Officer found that the assessee group hasdeducted a sum of
Rs.361 crores towards the sub-contract payment against the
gross receipts aggregating to Rs.579 crores. It was found by
him after verifying from 21 contractors that a sum of Rs.54,40
crore is altributable to the amount deposited in the bank
account of the sub-contractor by account payee cheques by
various concerns of Bhangdiva Group, which was subsequently
withdrawn in cash and is reflected on the receipt side of the
seized diarfes. The total amount so reflected in the diarfes on
the recelpt side was computed at Rs. 182,52 crore. The
Assessing Officer added the sald unaccounted amount of
R8s, 182 50 crore in the income of the assessee group concerrm.
A sum of Rs.54.40 crore was added in proportion to the
amount of cheque credited by respective group concern in the
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hands of the respective group CORCens, For the balance
amount of Rs.128.12 crore, the Assessing Officer added the
same in proportion to the contract receipt shown by the group
concern in the respective assessment years lo the tatal
turnover of the group concern in that year. Now the question
before us arises whether the said sum of Rs.182.52 crores,
found recorded in the diaries found during the course of
search as receipt being withdrawal from the bank account of
the group concernt ds well as from the bank account of the
sub-contractor can be regarded to be the unaccounted income
of the assessee. At the micro fevel, if we look into the nature
of the receipt, ft is not denjed by the Revenue that the receipt
has come from the bank account of the assessee group
concern and part of the receipt and has come out of the cash
withdrawn by the sub-contraclor 0 whom the assessee group
concern had made the payment. The assessment has been
made by the Assessing Officer /s 1534 in the case of the
assessee as well as S55L55087% Group Concer. Proceedings
have also been initiated by the Assessing Officer in the case of
the sub-contractor U/s 153C of the Act. The sub-contracior
has submitted the return in response to the notice ufs 153C.
The sub-contractor has shown the income from the comtract
receipt being amount paid to them by assessee group. The
said income has duly beer accepted by the Assessing Officer

on substantive basis in the hands of the sub-contractor. The -
Assessing Officer thus has duly accepted while framing the
sssessment of the sub-contractor that the payment received
by the sub-contractor from the assessee as well as the. ~

assessee group concern were ot bogus but were the
payment  received by performing the obligation for @
consideration entrusted on them under the sub-contract.
This denotes that the relationship of the assessee as well as
assessee group concern with the sub-contractor, as genuing,
pas duly been accepted by the Assessing Officer.  Once the
sub-contractor has been assessed and their income has atiy
been accepted by the Revenue, in our view, the Revenue, oN
the basis of the same facts in the case of the assessee, cannot
take the view that the payment made to the sub-contractor
were bogus. Further it is not the case of the Revenue that the
Revenue has disalfowed the payment made to the sub-
contractor. It is @ case where the Revenue has added the
impugned receipt from the sub-contractor entered intoe the
diaries found and seized during the course of the search.
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From the analysis of these diaries, the Assessing Officer has
categorically given the finding that the diaries consist of the
receipt being the withdrawal made by the sub-contractor as
well as the withdrawal made by the assessee from the bank
account of the group. The diary also consists of the payment
, some of which relate to the site expenses, expenses
recorded in the books of accour investment in the
immovable property, personal expenses, expenscs for the
Jewellery as well as money transferred and the amount paid to
various persons. It is not.the case of the Revenue that the
assessee has debited the amount paid o various persons into
his regufar books of accourit and claimed the deduction so
that these expenses can be disallowed by applving the
explanation to section 37 of the Act. In fact the assessee has
not claimed deduction of these expenses, The Assessing
Officer added the receipt being amount withdrawn by the
contractor as income of the assessee. The receipt in fact 1s
coming out of the sub contract receipt of the sub-contractor
as well as assessee and group Concerns, which has already
been assessed to income tax by the Assessing Officer. The
source of the receipt therefore, is apparent, Where the nature
and source of the receipt stands explained, it cannot be added
fo the income of the assessee. On this basis itseflf, in our
view, no addition in view of the cash withdrawn from the bank
account of the group concern and the sub-contractor which
are duly disclosed to the department, can be added in e
income of the assessee.

125 This is not the case of Revenue that these cash
withdrawals are from the bank account which have not been
disclosed to the Revenue or in WHICH the assessee has
deposited the cash outside the books of account, 5S¢ for the
spurce of the receipt is concerned, it is not denied that the
pusiness of the assessee is executing the Go vernment contract
and aif the receipts in the bank account of the assessee is
generated only through the cortract receipt from the contract
taken from the State Government. No cogent material or
evidence was brought to our knowledge which may prove that
the State Government has made the payment o the assessee
outside the books of account. On this basis itself, we confirm
the order of CIT{A) that the addition cannot be sustained on
the basis of cash receipt found recorded out of the cash
withdrawal by the assessee or the conlraclor from their bank
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account. We also noted that the Assassing Officer has not
only analyzed the receipt side of the diaries but has also
analyzed the payment side of the diaries and found from lhe
payment side that a sum of Rs.24.05 crore has been in vested
in the immovable property outside the books of account and
simitarly, a sum of Rs.8.47 crore has been wtiized a5 expenses
outside the books of account. As regards to observation of
outgoings observed by the Assessing Officer in respect of
seized document, it is noted that the Assessing Officer has
mainly drawn adverse inference without there being any
material evidence on record for stich conclusion. Even before
us, no corroborative evidence were reforred to and brought on
record.  Thus, the outgoing/investment to the extent of
2s.32.52 crore can be regarded to have been incurred by the
assessee outside the books of account hut the same are spent
out of money withdrawn from bank, the source thereof cannot
be regarded to be unexplained. We noted that in this case
the assessee as well as assessee group conceltl, during the
course of search, surrendered & sum of Rs.26 crore and
accordingly, filed the return in response to the notice w/s
1534, At the most the Assessing Officer could have made the
addition in respect of the unaccounted “investment provided
they are not covered by the amount surrendered
assessee during the block period.

cource of the said expenditure shown in the diary i s:i{_séa
coming out of the cash witharawal from the banks of .the
group ‘
been disclosed to the
already been assessed to income tax.

In fact, in our view, the*

126 We noted that the business income assessed by the
Assessing Officer in percentage of the gross receipt in the
pands of the various group COMcerm vares from 8.39% to
129 92% as is apparent from the following chart:
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In the case of the assessee group the assessment u/s 153A
have been framed for assessment year 2006-07 to assessment
year 2011-12 while assessment for the assessment year 2012-
17 w/s 143(3) of the Act. The nature of the activily being
execution of government contract was the same during aif the
assessment vears. In assessment year 2006-07, the nature of
the work executed for Vidarbha Irtigation Development
Corporation remains the same as in the case of the assessee
for subsequent assessment years, The sub-contraclors, wio
have executed the work are also similar i varfous
assessment vears. The Assessing Officer, we noted, in the
case of the assessce group for the assessment year 2006-07,
has accepted the income as shown by the assessee group i
the return about 12% of the gross receipts. The Assessing
Officer, as is apparent from the aforesaid chart, has assessed
the income on different footing in the subsequent assessment
years under the simiflar Circumstances. There had been search
in the case of the assessee. The nature of the business of the
assessee remains the same. No other business activity or the
business were found from where the income is derived or
generated, In various noting in the seized documents j.ée.
diaries are part of the gross receipt of the contract receipt of
the group entity, is not disputed. The Assessing Officer, while
making the addition, observed that the amount withdrawrt
from the diary is utilized for unaccounted payments which are
not allowable like gratification paid to politician and
Government officials.  However, the Assessing Officer does
not refer to any corroborative evidence on record to hold that
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the assessee has made payment as iflegal gratification. He
has taken a view by observing that payment made in cash Is
probable extraneous  gratification.  During the course of
search, statement of Shri Mitesh Bhangdiva was recorded on
20/07/2011 and he in answer to question No. 30 explained
that the seized documents are details of cash flow. During the
assessment proceedings Shri Mitesh Bhangdiya has explained
that the diaries are noting for the movement of the cash in
reply to guestion No. 23, in the statement recorded on
27/07/2013, It was also explained by him in the course of the
assessment proceedings that the sub-contraciors on the
withdrawal of the money gave to his father for safe ctistody,
the amount which are found to be noted in the seized
documents. In the statement recorded, the assessee has
clearly explained that the notings made i the seized
documents has nothing to do with the political leaders as
much as political leaders have no business transactions with
Bhangdiva group. Even we noted that the Assessing Officer
has not brought out on record any specific ewvigence to show
that payment is made to any poltician or the Government
officer/official to whom the gratification payment have been
given by the assessee group. We noted that the Assessing
Officer out of the sum of Rs 182.52 crores, added Rs.54.40

crores on the basis of deposition of the sub-contractor fof~ "'\,

.

which when the assessee has asked for the cross examinatiah,” .,

the cross examination was not allowed to the assessee, which

is contrary to the principles of natural justice.  Hon'ole -
Supreme Court i1 the case of Andman Timber Industries vs..

Commissioner of Central Excise, Kolkata (Civil Appeal No.
4228 of 2006), under the similar Circumslances, when the
adjudicating authority did not allow the cross examination of
the witnesses, held as under:

"According to us, not allowing the assessee 0 Cross
examine the witness by the Adjudicating Authorily though the
statements of those witness were made the basis of the
impugned order is a serious flaw which makes the order nullity
inasmuch as it amounted to violation of principles of natural
Justice because of which the assessee was adversely affected.

In view of the above, we are of the opinion that if the
testimony of these two witness is discredited, there was no
material with the Department on the basis of which it could

-
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Justify its action, as the statement of the aforesaid two
witness was the only basfs of issuing the Show Cause Notice,

We, thus, set aside the impugned order as passed by
the Tribunal and allow this appeal”

Following the said decision of Hon'ble Supreme Court, the
statement of the sub-contractor, in our view, cannot be refied
on. Even otherwise also, we noted that no corfoborative
evidence being brought on record to prove that the receipls,
which has been added by the Assessing Officer in the income
Of the assessee Is the undisclosed income of the assessee. In
fact the receipts for which the addition has been made by the
Assessing Officer represents the part of the gross receipls of
the assesseé and assessee group concern and the sub-
contractor, which has duly been taxed to income lax. As
pointed by us earfier, due fo this addition, there has been
huge variance in the income assessed as percentage with the
receipts by the Assessing Officer, The CIT{A)} therefore, was
correct in rejecting the basis of making the addition by the
Assessing Offficer. In the facls of the present case, ff /s seen
that reguiar assessment came fo be made as net profit
percentage of receipts and which were also upheld in
appeliate proceedings and have achieved finality. The returns
t/s 1534 have also been fifed as percentage of receipls i this
group entities. it will only appropriaie (o determine the
income as percentage of receipts as the same are avaitable on
record which are accepted by the assessee and the Kevenue
authorities without dispute.

12.7 We may mention that in the case of the assessee group,
survey action was conducted on 17/02/2009 wherein under
the similar situation, the payment o sub-contraclor was
disputed and doubted by the Assessing Officer. The survey
action relates to the assessment year 2006-07 to 2008-09,
which are part of the block period for the search action
conducted on 19/07/2011.  The Assessing Officer while
making the assessment applied a net profit @14% but when
the matter reached to the Tribunal the Tribunal Nagpur
Bench in LT.ANos. 268 269 and 285/Nag/2012 vide order
dated 03/04/2013, after considering the impounded material,
directed the Assassing Officer to adopt the net profit @12%
as against the net profit adopted by the Assessing Officer
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@14%. There are also the similar type of defects found as
rave been found in the course of search. We noted the
CIT(A) has in the impugned ascessment years made il
consequence of search, directed the Assessing Officer o
estimate the profit @16% and not @12%. Even though the
CIT(A) was fully aware of that during the assessment year
2006-07 to 2009-10, the assessee group has surrendered
additional income at Rs, 11 aore and the Tribunal has directed
the Assessing Officer to estimate the net profit @12%. The
Tribunal in that order under para 4 observed as under:

%4 Brief facts of the case areé that a survey t/s. 1334 of the
Income Tax Act 1961 was caried out in the business
premises of the assesses and his associates on 17. 02.2009.
During the course of survey operations it was found that most
of the bills, vouchers and other evidence in support of the
entries in the books of account ke iabour charges,
material purchases, 'machine hire charges, site EXPENses, suh
contract expenses, off and libricants, repairs and maintenance
etc, pertaining to this A Y. were not available. 5 tatement of Sri
Mitesh Bhangadiya was recorded under Section 1334 and u/s.
131 of the Act on behalf of the assesse. In the statement
w G624.02. 2009 and 13.03.2009, in response {0 VS foUs
A\ questions relating to the genuineness of the payments (o thirGh = e
party sub comtractors and in respect to other deficiencies, the' '--3.1. )
| acsessee admitted additional income in group cases of R 11 g ot
crore and proportionately were allocated between al\¥he T 11 X
assessment years refating to these four assessee. for the yeat, - *
under consideration Le. for assessment year 2006-07 in case S
of Sri Mithesh Bhangadlya, the additional income was offered
gt Rs.23,97.361/- besides the income showrn originally at
Rs$.23,63,910/- Due lax was paid before the issuance of
notice under Section 148 as admitted by the AO in para 2 of
his order. The important contents of submission recorded on
24-02-2009 and 13-3-2009 of Sri Mithestt Bhangadiya are
incorporated in the order of the AO. In guery of guestion No.
11, it was answered that during the course of SUrvey, it was
noticed that there are certain discrepancies and omissions and
to cover up all such discrepancies we have made aut mind {0
offer addiional fncome over and above the reguiar ncome.
We are under the process o determine such additional income
to avoid litigation and, to buy peace of mind. Thereafter in
response to question Nos. 18 & 19 of the statement recorded
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ont 13-3-2009, it was answered that the sub contractors were
awarded the sub contract work by our firms as per contract
notes and the nature of sub contractors has been that abour
charges and machine hire charges. The sub contractors by
and large iHiterate and therefore their books of accounis
found to be incomplete, without maintenance of any bills and
vouchers. The expenses incurred by our firm has been on the
basis of the so calfed vouchers raised by them and therefore,
there appears the discrepancies 1 the expenses claimed.
It was further stated that the assessee has admitted in his
previous statement recorded during the course of survey that
there are cerfain discrepancies and anomafies in the sub
contract expenses in their books of accounts, non availability
of bills and vouchers for the past three assessment vears.
Accordingly, it was submitted that there were certain
discrepancies and anomalies in the sub contract accounts, in
books of accounts for assessment years 2006-07 fo 2009-10.
The assessee declared the additional income of Rs. 11 crore in
their firm and the five sister concerns in the assessment vear
2006-07 to 2009-10. The working of the additional income of
Ks. 11 crores wilf be done accordingly and the same wilf be
shown. These part of the statemenis bave been incorporated
in the order of the AQ as state above. Thereafter the A0
started scrutiny of the case., The AQ noted that the assessee
f1as shown various expenses under the head labour & wages,
machine hire charges, site expenses and sub contract
expenses efc. on very higher side, which are not supported by
valid vouchers. Neither any further evidence was fled. It was
also observed by the ACQ that since there are various
deficiencies in accounts of sub contracts and the assessee
has offered a sum of Rs. 2387361/ on account of
discrepancies in respect to sub contract therefore, fe
proceeded to make further addition on  account of
various deficiencies i.e. in absence of bilfls and vouchers,
excess claim towards machinery hire charges, verffication of
appiicability of provision of Section 194C and denial of alleged
sub contractors regarding the sub contract given by the
assessee, Alf these discrepancies are noted by the AC in His
order. Thereafter in para 7, the AQ has observed that after
having rejected the books of account of the assessee under
Section 145(3) of the Act, the profit of the assessea has to be
estimated reasonably. The AQ also observed that the assessec
fias declared net profit ratic of 6% and 7% of the total

5
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fumover in assessment years 2006-07 & 2007-08. After
offering additional income of Rs.23,97,.360/- for assessment
year 2006-07, the resuits in revised net profit comes o
12.87% of the contract receipts. However, this net profit was
found by the AQ on lower side. The AQ nolted that in one of
the group case namely, M/s. Mahendra Construction & M.G.
Bhangadia (JV} , who had declared additional income of Rs.
1,57.47, 760/- in the Assessment Year 2007-08, which gives a
net profit ratio of 13.84% of the net contract receipls. In view
of these facts the AQ adopted 14% net profit. Thereafter the
AQ completed the assessment and made addition of Rs.
30,12 722/- against additional income shown by the
assessee at Rs. 23,97, 360/-, which resulted further addition of
Rs.6,15,362/-."

and ultimately under para 7 as reproduced hereunder,
estimated net profit @12%:

vz ARer considering the submission and perusing the
material on record, we find that the assessee deserves to
succeed in his appeal in part. We noted for the year under
consideration i.e. for assessment year 2006-07, the assessee’s
NP rate comes to 12.87%, for assessment year 2007-08, the
assessee’s NP rate comes to 10.53%, respectively. We also
nated that if the NP rate of aff the concerns are taken Iito
consideration, then it is seen that all the assesses have shown

government receipt at Rs.258,55,.37,850/- and incomeon -~

these contracts have been shown by these assessee at
Rs.6,49.57 111/- which gives a NP rate of 6.38%. The
assessee has offered additional income deciared during the
survey at Rs, 11, 03,85,877/~, which gives a NP rate of 4.27%
and the total NP rate in afl these concerns comes to 10.65%.
OF course, the additional income of Rs. 11 crore or odd was
segregated proportionately on the basis of contract receipts in
the hands of each concern, In case of M/s Mahendra
Construction & M.G. Bhangadia (JV) , the NP rate comes o
13.84% ie. for assessment year 2007-08 and this rate has
been adopted by the AQ and has applied the NP rate of 19%
in all the years in case of all these assesses on whom a survey
was conducted. In view, ts approach of the AQD was not
correct approach. In case of M.G. Bhangadiya, the NP rate of
three vears come to 9.87% , whereas in 3se af other
assesses i.e. Sanjay Heda, M/s Mahendra Construction & M.G.



LT.A.No.78 to 82/Nag f2016 J,_,
I.T.A.No.266 to 269/ Nag /2016 3

Bhangadiya (JV) , the NP rate comes to 9.50% and in case of
M/s Mahendra Construction & M.G. Bhangadiya (V) , the
average NP rate of three years comes to 11.28% and in case
of M/s KirtikumarBhangadiva, the NP rate comes fo 8.72%
and in case of MG. Bhangadive and M/ Mahendra
Construction & M.G. Bhangadiva (V) , the NP rafe comes (o
6.12%. In case of M.G. Bhangadiya and 5.5 Fafil & M.G.
Bhangadiva, the NP of three years comes to 11.55%. As
stated above, the average NP rate of all the assesses for aff
the three vears comes to 10.65%. Therefore, in our view, &
rational approach shouid have been adopted by the A0 or by
the leamed CIT (A). For one case re. M/s Mahendra
Construction & M.G. Bhangadia (1V), the NP rate was 13.54%
and if this rate is applied in alf other cases, winch in our view,
s not justified. However, there is also no dispute that there
were so many discrepancies in maintaining vouchers, bills, sub
contracts accounts and other heads, which were not verifiable,
therefore, the assgssee and his group came forward to offer
an additional income of Rs. 11 crore and the same has afso
offered and due tax has been paid. Since as stated above,
there are certain discrepancies, we are of the view, that if NP
rate of 12% s adopted instead of 14%, that will meet the end

of justice. We made it clear that where NP rate shown by the'

assessee in any year is more than 12% then the more NP rate
shown by the assessee has to be taken as assessee!has
declared himself and in other years where NP rate showr-by-
the assessee is lower than 12%, then 12% NP rate has to-be
taken. The AQ will recomputed the income accordingly. For
the sake of clarification, in case of assessee for assessment
year 2006-07, the NP rate comes o 12.87% after showing the
additional income, therefore, the income shown by the
assessee has to be accepted. However, for assessment years
2007-08 & 2008-09, the NP rate shown by the assessee after
additional incormne comes to 10.69% and 10.53%. The AQ will
adopt the rate of 12% and will compute the income
accordingly.

128 We noted that the CIT{A) even though folfowed the
order of the Tribunal in the case of the assessee for the
assessment year 2006-07 to 2009-10 but directed the
Assessing Officer to estimate the net profit during the block
period @16% and for that he has given the reasons that there
is material difference in the years under appeal ie search

A
ey

(B
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action has afso resufted into detection of the unaccounted
assets to the tune of Rs.26 crores and unaccounied jewellery
of Rs.2.37 crores winch has not been disclosed by the
assessee group in thefr respective returns filed nor the source
of such acquisition of such assets could be explained
satisfactorify. We do not agree with such finding of CIT(A) as
we noted that during the block period, the assessee bas
surrendered Rs. 11 crore during the course of survey for the
assessment year 2006-07 to Z2008-09 and further during
search a sum of Rs.26 crore was surrendered. Thus, @ suim of
Rs.37 crore was available with the assessee which assessee
cotid have ubiized for investment in the assets as well as for
the purchase of jewellery. The unaccounted assets as well as
unaccounted jewellery is only Rs.28.37 crore, which is much
less and is duly covered by the disclosure of Rs.37 crore
during the block perfod made by the assessee, Rs.11 crore
during the survey and Rs.26 crore during the block period.
Even otherwise afso, the Assessing Officer, we noted has
gathered the information of wunaccounted assets and
unaccounted jewellery out of the documents found during the
course of search which shows the utilization of the amount
which the assessee has received by way of withdrawal from
the bank account of the group concern as welf as from the
bank account of the sub-contractor which cannot be regarded
to be undisclosed. We therefore do not agree with .{f?e

reasoning of the CIT{A) in adopting the net profit @16% Gﬁ v
the gross receipts. In our opinion, no addition on accoimt of* -
unaccounted assets to the extent of Rs.26 cores and

unaccounted jewellery of Rs.2.37 crores could be made. We,
therefore, after considering the facts of the case, past history,
refevant case jaws and nature of the activities carried on by
the assessee, are of the view that the estimation of the
income by the CIT{A) is at @ higher side and is not justified.
Therefore, we sel aside the order of CIT{A) fo the extent of
directing the Assessing Officer fo estimalte the net profit
@16% of the gross receipts and direct the Assessing Officer to
estimate the net profit on the gross receipt @12% as has
been estimated and returmed by the assessee group in their
respective returns filed in response fo the nofice issued u/s
1534 and u/s 139 of the Income Tax Act.

Respectfully following the aforesaid decision of the Tribunal dated
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assessment year 2007-08, 2008-09 and 20111-12 and ground Nos, 1 to 3
and 7 to 17 for the assessment year 2012-13 in Revenue's appeal. So far
the appeal filed by the assessee is concerned, we direct the Assessing
Officer to estimate the income of the assessee in each of the assessment
years by applying the net profit rate @12% on the gross contract receipt
of each year, which has been applied by the assessee while filing the
return. Thus, these grounds taken by the assessee are partly allowed,

8. The facts relating to ground No. 7 in Revenue's appeal are that
during the course of search the gold jewellery was found from the
residential premises of the assessee at Amrawati which was valued by the
approved Government valuer at Rs.33,33,171/- out of the total jewellery
found, the jewellery to the extent of Rs.20,71,297/- was seized. The
Assessing Officer made the addition of entire jewellery seized for the
reason that the assessee could not explain the source of the acquisition of
the jewellery treating the same as unexplained. When the matter went
before the CIT(A), the CIT(A) deleted the said addition by holding that
since the Assessing Officer has estimated the income of the assessee
@16% of the turnover, which comes to Rs.1.07 crore and was more than
the returned income therefore, he deleted the said addition by telescoping
the addition in the income of the assessee as made by the CIT(A) as
differed from the returned income.

9. We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below, Before us, Learned
counsel for the assessee vehemently contended that there were twa
ladies in the family of the assessee, The ornaments were old and were
received at the time of marriage from the relatives and friends. The
jewellery amounting tc Rs.32,26,165/- has been shown in the Wealth Tax
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raturn of the assessee and the wife of the assessee Smt. Pradnya Sanjay
Heda for the assessment year 2011-12 for which attention was drawn
towards pages 40 to 61 of Volume-l of the paper book. It was stated that
the said jewellery has been accepted by the Assessing Officer while
framing the assessment u/s 16(3) of the Wealth Tax Act for the
assessment year 2011-12, The balance jewellery in any case is less than
500 gms. Which is allowable in case of a married lady as per Instruction
No.1916 dated 11/05/94. Learned D.R, on the other hand, relied on the
order of the Assessing Officer. We noted from the copy of the Wealth Tax
return as well as Wealth Tax assessment, which are available in Volume-1
of the paper bock that the assessee, during the assessment year along
with his wife, has shown the jewellery to the extent of Rs.32,26,165/-.
The Assessing Officer while framing the assessment duly accepted the
said jewellery under the Weaith Tax Act. Therefore, out of the sum of
Rs.33,33,171/-, sum of Rs.32,26,165/- by no stretch of imagination can
be regarded to be undisciosed jewellery. Coming to the balance jewellery,

assessee.  In the case of the mother, the assessee IS entitled to get
benefit of 500 grsm jewellery, the value of which comes to Rs.10,38,500/-
as per Instruction No.1916 dated 11/05/94. The same view has been
taken by this Bench of the Tribunal in LT.A.No.417/Nag/13 in the case of
Shri Chetan B. Shah, order dated 26/06/2015, In view of the said Board
Instruction and the decision of this Tribunal, we do not find any lllegality
or infirmity in the order of CIT{A) deleting the addition of Rs.20,71,297/-.
We, therefore, confirm the order of CIT(A} deleting the said addition
although on different ground.



I.T.A.No.78 to 82/Nag/2016 FHEB
1.T.A.No.266 to 269/Nag/ 2016 i
*rt"

10. The last ground in assessee’s appea! relates to the charging of
interest ufs 234A, 234B and 234C of the Act. Learned A.R. was fair
enough to concede that this ground is consequential in nature. We,
therefore, direct the Assessing Officer that the interest chargeable u/fs
234A, 2348 and 234C be recomputed after giving effect to our this order.
Thus, this ground is allowed for statistical purposes in all the appeal.

11. In the resuit, all the appeais of the Revenue are dismissed whereas

all the appeals of the assessee are partly allowed.

(Order pronounced in the open court on 30/06/2017

Sdf. Sd/.
(AMARJIT SINGH) { P. K. BANSAL)
Judicial Member Vice President

Dated:30/06/2017
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